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THE TRIBUNAL ORDERS THAT: 
 
 
The appeal is dismissed. 
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REASONS FOR JUDGMENT 

THE TRIBUNAL: 

1 The appellant was found guilty by a Defence Force Magistrate (DFM) of one count of 

committing an act of indecency contrary to the Defence Force Discipline Act 1982 (Cth), s 61 

and the Crimes Act 1900 (ACT) s 92J(1).  The particulars of the charge were that on 24 

February 2000, at sea, in HMAS Darwin, the appellant touched the penis of the complainant 

without his consent and knowing that he did not consent, or without his consent and being 

reckless as to whether he consented. 

2 The notice of appeal against this conviction contains seven grounds.  However, one of the 

grounds was abandoned at the hearing and of the remaining six grounds, four can be reduced 

to the single complaint, made pursuant to the Defence Force Discipline Appeals Act 1955 

(Cth) s 23(1)(d), that "in all the circumstances of the case, the conviction … is unsafe or 

unsatisfactory."  

The Law 

3 In order to succeed upon the ground that the conviction is unsafe or unsatisfactory, the 

appellant has to satisfy this Tribunal that it was not open on the evidence for the DFM to be 

satisfied to the requisite degree of the guilt of the appellant.  In M v The Queen (1994) 181 

CLR 487 Mason CJ, Deane, Dawson and Toohey JJ said at 494 - 495: 
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